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QUESTIONS PRESENTED 


1. Is a corporation which was conceived, organized, controlled, 
and exists primarily to promote the commercial interests of the members 
of a Eade association devoted entirely to profit making, a scientific 
organization within the meaning of the personal property tax exemption 
statute ? 


2. Do the words “not conducted for private gain" as used in 


| Section 47-1208, D. C. Code, 1951, mean direct pecuniary benefit such 


as the distribution of profits to stockholders, or do they mean any gain 
in resources, profits or advantages in any manner regardless of the 
remoteness or indirectness of the route these "gains" may follow in 


reaching the benefited individual or corporation ? 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13, 908 


DISTRICT OF COLUMBIA, 


Petitioner, 


Vv. 


SPORT FISHING INSTITUTE, 


Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 
This is a proceeding to review a decision of the District of Co- 

lumbia Tax Court, based upon its findings of fact and conclusions of law, 
cancelling an assessment of personal property tax against respondent for 
the fiscal year commencing July 1, 1956 and ending June 30, 1957, and 
holding that respondent is entitled to a refund of that tax with interest 
thereon at the rate of 4 per centum per annum from November 20, 1956 
until the date of the payment of such refund (J.A. 14). The assessment 


of personal property tax against respondent in the amount of $132. 14, 
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was dated September 1, 1956, and was paid by respondent November 20, 
1956 (J.A. 6). On November 29, 1956, respondent filed with the District 
of Columbia Tax Court a petition seeking the cancellation of personal 
property taxes against the respondent commencing July 1, 1956 and end- 
ing June 30, 1957 (J.A. 15). On March 25, 1957, the District of Co- 
lumbia Tax Court entered a decision in favor of respondent cancelling 
the assessment of personal property taxes against it and ordered a refund 
of those taxes to be paid to respondent (J.A. 14). The petition for a review 
by this Court of the decision of the District of Columbia Tax Court was 
filed April 22, 1957. 

This Court has jurisdiction to review the decision of the District 
of Columbia Tax Court pursuant to Sections 3 and 4 of Title IX of the 
Act of August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 8 of 
the Act of May 16, 1938, 52 Stat. 371, ch. 223 (Sections 47-2403 and 
47-2404, D. C. Code, 1951). 

STATEMENT OF THE CASE 

On November 29, 1956, Sport Fishing Institute filed in the Dis- 
trict of Columbia Tax Court a petition seeking a cancellation of an assess- 
ment of personal property taxes against it for the fiscal year ending June 
30, 1957, in the amount of $132.14, which had been paid by the Institute 


on November 20, 1956, on the ground that it is a scientific institution 


incorporated under the laws of the District of Columbia and not operated 
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for private gain, and therefore, that it is exempt from personal property 
taxation under Section 47-1208, D. C. Code, 1951, which provides that: 


"The following personal property shall be exempt 
from taxation. 


"First. The personal property of all library, benevo- 
lent, charitable, and scientific institutions incorporated 
under the laws of the United States or of the District of 
Columbia and not conducted for private gain."" (Emphasis 
supplied.) (J. A.15. 


That Court, on March 25, 1957, held that the personal property 


owned by Sport Fishing Institute in the District of Columbia was and is 
exempt from taxation in the District of Columbia and that personal prop- 
erty taxes assessed against respondent for the fiscal year ending June 30, 
1957 in the amount of $132.14 were erroneously assessed. The Tax 
Court, therefore, cancelled the assessment of personal property tax 
against respondent and ordered a refund of that tax to be made to re- 
spondent (J.A. 14). 

The District of Columbia Tax Court found that respondent has no 
capital stock and pays no dividends and that it was organized on August 
4, 1949, under Chapter 6 of Title 29, District of Columbia Code, 1940 
Edition (now Chapter 6 of Title 9, D. C. Code, 1951 Edition). (J.A. 1.) 

The incorporation of Sport Fishing Institute was procured and 
promoted by the Associated Fishing Tackle Manufacturers, a trade 


association. This trade association is interested in and anxious to 
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promote sport fishing because of the increase in the use of fishing tackle 
and other related equipment. This brings about an increase in sales with 
a resultant increase in profit for the manufacturer of these items, namely, 
the members of the Associated Fishing Tackle Manufacturers. (J.A. 2- 
3.) Sport Fishing Institute is managed by a Board of Directors consisting 
of 16 members. Under the by-laws of this corporation, directors are 
elected by the Voting Members who are annual contributors of $50.00 or 
more of the Institute. The by-laws provide that of the Board of Directors, 
"not less than 9 shall be members of the Associated Fishing Tackle 
Manufacturers”. 12 directors out of the total of 16 are members of the 
Associated Fishing Tackle Manufacturers (J.A. 3). The President of 
Sport Fishing Institute is also a member of the Associated Fishing Tackle 
Manufacturers, as this is required by the by-laws of Sport Fishing 
Institute. (J.A. 4.) In addition, the by-laws require the annual and 
semi-annual meetings of Sport Fishing Institute to be held in conjunction 
with the semi-annual and annual meeting of the Associated Fishing Tackle 
Manufacturers. This is carried out in actual practice. (J.A. 4.) Voting 
Members of the Institute number 165 and of that number 125 are members 
of the Associated Fishing Tackle Manufacturers. These 125 members 
contribute annually on the average of $440.00 to the Sport Fishing Institute 
(J.A. 4). The offices of the Sport Fishing Institute are located in the Bond 


Building, Washington, D.C. The Associated Fishing Tackle Manufacturers 
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have an office in the District of Columbia in the Bond Building, which 
adjoins the office of Sport Fishing Institute (J. A. 4). In the entrance to 
the offices of the Associated Fishing Tackle Manufacturers there is a 
sign reading "leave messages at Room 414". The suite occupied by 
Sport Fishing Institute is Room 414 (J.A. 15). Sport Fishing Institute 
is controlled by the Associated Fishing Tackle Manufacturers and the 
members thereof. The Institute exists and is conducted in the interests 
of the manufacturers who comprise its membership (J. A. 4). In order 
to effectuate the purpose for which the Institute was incorporated by 
Associated Fishing Tackle Manufacturers for their benefit, Sport Fishing 
Institute participates in, encourages, and promotes research in the field 
of fish conservation and natural resources, it encourages the art of 
fishing, it renders some assistance to both public and private agencies 
that have programs that tend to increase fish population, it evaluates, 
collects, and publicizes information on fish conservation and manage- 
ment and promotes legislation for the conservation of fish and natural 
resources. Part of the activities of the Institute are carried on in the 
District of Columbia. (J.A. 5-6.) 

On March 25, 1957; the District of Columbia Tax Court held 
that the Sport Fishing Institute met the statutory requirements for ex- 
emption from personal property taxation in the District of Columbia 


and cancelled the assessment. In so doing, it found that Sport Fishing 


36. 


Institute was a scientific institution; that it had no capital stock and pays 


A 


no dividends; that it was organized on August 4, 1949 under Chapter 6 of 
Title 29, District of Columbia Code, 1940 Edition (now Chapter 6 of Title 
9, D. C. Code, 1951 Edition)(J.A. 7-16). It also found that Sport Fish- 
ing Institute was not conducted for private gain within the meaning of 

the exemption statute (J.A. 12-13). In reaching the conclusion that 
Sport Fishing Institute is a scientific institution the Tax Court stated: 


"%* * *it must be conceded that the petitioner 
[Institute] was conceived, organized and exists 
to promote the commercial and business interests 
of the members of the Associated Fishing Tackle 
Manufacturers * * *." (J.A. 7.) 


The Tax Court, in its opinion, stated further that it is a fact: 


"* * *that the petitioner [Institute] was organized 
and exists for the overall benefit and advantage of the 
Association [Associated Fishing Tackle Manufacturers} 
Complete control of the petitioner by the Association 
is effectuated by the means following: 


"The most effective means of control by the 
Association are the provisions in the by-laws of the 
petitioner that of the 16 members of its Board of 
Directors 9 must be members of the Association, < 
and that the President must be a member of the 
Association. Actually 12 of the 16 members of the 
Board of Directors are members of the Association. 
The offices of both the petitioner and the Association 
are adjoining in the same office building in Washington, 
D.C.; and the by-laws require that the two semi-annual 
meetings of the petitioner be held in conjunction with the 
two semi-annual meetings of the Association."" (J.A. 
8-9.) 
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The Tax Court recognized that the question presented to it, aside 


from the scientific nature of Sport Fishing Institute, is whether the 


Institute was and is in the language of the statute, "not conducted for 


private gain". This question the Tax Court resolved in favor of Sport 
Fishing Institute, notwithstanding that the Court, in reaching its con- 
clusion and while discussing it, said in its opinion: 
"* * *While the petitioner has no stock and 
distributes no profits, - in fact earns no profits, 
it was organized and exists primarily for the 
financial and commercial benefit and advantage of 
a group of fishing tackle manufacturers, - indirect, 
it is true, but still real and substantial." (J.A. 10.) 
It was concluded by the Tax Court that the words of the statute "not 
conducted for private gain” are applicable only to situations involving . 
“profits of some kind from commercial or business activity, and that 
‘private gain’ means the distribution of such profits to some individual 
or stockholder, or to some individual or corporation having a pecuniary 
interest in the corporation or institution earning the profits" (J. A. 12). 
This appeal followed. 
STATUTE INVOLVED 
The statutory provision involved is contained in Paragraph 10, 
Section 6 of the Act of July 1, 1902, 32 Stat. 620, ch. 1352 (Section 
47-1208, D. C. Code, 1951, Supp. V), the applicable portion of which is 


as follows: 
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"The following personal property shall be 
exempt from taxation. 


"First. The personal property of all library, 

benevolent, charitable, and scientific institutions 

incorporated under the laws of the United States 

or of the District of Columbia and not conducted 

for private gain.” 

STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in holding that 
respondent, Sport Fishing Institute, is a "scientific institution” within 
the meaning of Section 47-1208, D. C. Code, 1951, relating to exemption 
from personal property tax in the District of Columbia. 

2. The District of Columbia Tax Court erred in holding that 
respondent, Sport Fishing Institute is "not conducted for private gain" 
within the meaning of Section 47-1208, D. C. Code, 1951. 

SUMMARY OF ARGUMENT 

Respondent is not, within the meaning of the statute, a scientific 

institution because, as the Tax Court stated in its opinion: 
"* * *it must be conceded that the petitioner 

was conceived, organized and exists to promote 

the commercial and business interests of the members 

of the Associated Fishing Tackle Manufacturers and to 

increase profits, * * *." (J.A. 7.) 

In spite of the fact that respondent has made a great effort to focus 


attention on its scientific activities, it is clear, in fact, that respondent 


is merely an adjunct of the Associated Fishing Tackle Manufacturers, an 
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association primarily concerned, for commercial reasons, with increasing 
the volume of sales of fishing tackle. The activities of Sport Fishing 
Institute are promotional, not scientific. To this end, respondent was 
incorporated by the manufacturers, is controlled by them, receives the 
bulk of its financial resources from them, and is required by them, 
through it, to conduct a nationwide program extolling the virtues of sport 
fishing unhampered by the stigma of commercialism. The Tax Court 
itself found that in the absence of benefits of a commercial nature resulting 
from the activities of Sport Fishing Institute, Sport Fishing Institute could 
not exist. 

In addition to failure to show that Sport Fishing Institute is a 
scientific institution, respondent has failed to show that it is not conducted 
for private gain. The word "gain" as defined in Webster's New Inter- 
national Dictionary, Second Edition, means an increase in prone resources 
or advantages or to secure an advantage. The words “not conducted for 
private gain", as used in Section 47-1208, D. C. Code, 1951, not only 
contemplate direct pecuniary benefits such as the distribution of profits 
to stockholders, but also include any gain in advantage, resources, or 
profits in any manner regardless of ae remoteness or indirectness of 
the route these gains may follow to reach the intended beneficiary. 

The Findings of Fact of the Tax Court that Sport Fishing: Institute 


is, in actuality, an adjunct of a trade association functioning solely on 
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behalf of that association to promote sales of fishing tackle, renders the 
decision of that court erroneous, both as to the scientific nature of the 
Institute and the absence of the element of private gain in the conduct 
of its activities. The decision of this Court conferring an exempt status 
upon respondent was, under all the facts and law, erroneous. 

ARGUMENT 
I 


Respondent is not entitled to exemption 


- aS a scientific institution, =—S* 

The incorporation of Sport Fishing Institute was procured and 
promoted by the Associated Fishing Tackle Manufacturers, a trade 
association whose membership is comprised of manufacturers of fishing 
tackle and other equipment used by sport fishermen. This Association, 
and the manufacturers comprising its membership, are now, and were 
at the time of the incorporation of the Sport Fishing Institute, interested 
in and anxious to promote sport fishing so as to increase the use by the 
public of fishing tackle and other fishing equipment, and thus increase 
profits from the manufacture and sale of those items. 

Essentially, the activities carried on by the Institute which the 
Tax Court found to be scientific in nature consisted of participation in 
and encouragement of research in the field of fish conservation and 


natural resources relating to fish, the advancement and encouragement 
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of fishery science and fishing particularly in the encouragement of and 
education in the art of sport fishing, assistance to federal, state and 
private agencies in programs of fish conservation, increase in fish 
population, locale and opportunity for fishing, legislation directed to 
conservation purposes, and the collection, evaluation and publication 
of information on those matters including the advantages of sport fishing 
and increases in locale and opportunity for sport fishing. These findings . 
are entirely consistent with the primary objective of the Institute which 
is to advance and promote the pecuniary profits of the Associated Fish- | 
ing Tackle Manufacturers. This objective was and is the only basis 
for the inception of the Institution and its continued existence. Thus, 
the programs of the Institute are related entirely to the encouragement 
of the public to undertake the activity of fishing for sport and, in fact, 
encouragement of sport fishing is one of the purposes and objects of the | 
Institute stated in its Constitution and by-laws (J.A. 2). These programs, 
if successful, will cause an increase in the number of persons engaging 
in sport fishing who, as a consequence of that interest, will purchase 
equipment manufactured by the Associated Fishing Tackle Manufacturers. 
But, the encouragement of sport fishing is not a scientific activity warranting 
tax exemption. National Rifle Association of America v. Young, 77 U.S. 
App. D.C. 390, 134 F. 24524, Hazen v. National Rifle Association of 


America, Inc., 69 App. D.C. 339, 101 F. 2d 432. The Institute is not 
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therefore scientific; it is promotional in its activities. By promoting 
and encouraging sport fishing, by disseminating literature to the public 
on the advantages and opportunities for sport fishing, and by increasing 
through the promotion of legislation on that subject conservation of fish 
and related natural resources, Sport Fishing Institute accomplishes 
directly the objective of Associated Fishing Tackle Manufacturers to 
increase sales of fishing tackle and related equipment. The word 
"scientific", under these circumstances, is completely inapropos of 
the actual motives and activities of Sport Fishing Institute. 

In Textile Hall Corporation v. Hill, 215 S. C. 262, 54S.E. 2d 
809, it was claimed by the corporation that it was entitled to exemption 
from taxation as an eleemosynary corporation under provisions of 
South Carolina law which exempted by name the corporation from taxation. 
It appeared that the corporation, originally a business corporation, was 
in 1923 reincorporated under the provisions of law relating to non-stock 
eleemosynary corporations, and its charter expressed the purposes of the 
corporation, among other things, the encouragement and development 
of spinning and weaving, the manufacture of machines and devices pertain- 
ing thereto; the knowledge and use of sanitary methods and appliances and 
the holding of meetings for the advancement of religion, literature, science 


and art; as well as the holding of expositions for agricultural and mechanical 


products. It was specifically stated in the charter of the corporation that 
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no part of net earnings should adhere to the benefit of any private stock- 
holder or individual and that it was to be a civic enone operated exclusively 
for the promotion of social welfare. It was observed by the Court in its 
opinion that the corporation wae organized and operated primarily for the 
purpose of holding biannual expositions dealing with the textile industry 
and that the greater part of the income of the corporation came primarily 
from those expositions. The Supreme Court of South Carolina concluded 
that whether the objects of the corporation were deemed to be eleemosynary 
or commercial or industrial in character, “such objects were to be pursued 
through an association of persons that would ope=ate the enterprise by own- 
ing and exploiting real estate to carry out its primary object of conducting 
expositions for the advancement of the interests of the textile industry, and 
that has been in fact the history of the corporation. Such benefits as might 
be derived by the public from these activities, and from the rental of the 


corporate property for other purposes, must be deemed to be purely 


incidental”. The Court concluded that the corporation was not entitled to 


the exemption, stating in its opinion: 


"The holding of expositions to advance the interests 
of an industry, however beneficial in the public interests 
the industry may be, can hardly be said to be an educational, 
literary or scientific activity in the usual acceptation of those 
terms. While there may be educational and scientific benefits 
in the holding of such expositions, and in the pursuit of inci- 
dental activities which assist in meeting operational expenses 
and are conducted for that purpose alone, it would be supple- 
menting the language of the Constitution to hold that benefits 
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of such character enable the Corporation to be classified 
as having educational or scientific purposes. 


"A theatrical enterprise operated under rules and 
regulations which limited the staging or picturization of 
events and stories with an educational or scientific flavor, 
or otherwise purporting to advance the public interests in 
one pr more fields, would hardly be said to have an educa- 
tional or scientific purpose in the sense now under the dis- 
cussion. The fact that such an enterprise is operated in 
such manner as to yield no profit except to pay salaries 
to the officers in charge and to pay the cost of the theatre, 
would hardly be deemed to bring it within the terms of 
the constitutional exemption, and we think that on the same 
principle an eleemosynary corporation, if the respondent 
is such, is without legal standing to claim the tax exemption 
now in question. 


"Constitutional and statutory language creating ex- 
emptions from taxation will not be strained or liberally 
construed in favor of the taxpayer claiming the exemption. 
He must clearly bring himself within the constitutional 
or statutory language upon which he relies.” (54 S.E. 
2d 814.) 


Similarly, in Boston Chamber of Commerce v. Assessors of 


Boston, 315 Mass. 712, 54N.E. 24199, 152 A.L.R. 174, the Mass- 
achusetts Supreme Judicial Court concluded that the Chamber of Commerce 
was not entitled to exemption from taxation under a statute which exempted 
"personal property of literary, benevolent, charitable and scientific 
institutions and of temperance societies incorporated in the common- 
wealth”, with the qualification that: 
ws * *If any of the income or profits of the business 
of the institution or corporation is divided among the stock- 


holders or members, or is used or appropriated for other 
than literary, educational, benevolent, charitable, scientific 
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or religious purposes, its property shall not be 
exempt. * * *", 


It was contended in that case by the Chamber of Commerce that it was a 

benevolent and charitable corporation, and the purposes for which the 

Chamber was chartered, as set forth in the act incorporating it, were: 
"* * *'The objects of the new corporation shall 

be to promote the commerce, industry and public 

interests of Boston, and of New England; to promote 

and regulate a commercial exchange in the city of 

Boston; to acquire, preserve and disseminate business 

information; to adjust controversies and misunderstand- 

ings; to establish and maintain uniformity in commercial 

usages; and to promote just and equitable principles of 

trade.’" 

The Chamber of Commerce had no shares of stock and no profits 
were distributed among its members. Its activities were the collection 
and dissemination of information relating to commerce and industry with 
the object of improving business conditions in the community, and the 
attraction of new industries to Boston, and the services of the Chamber 
of Commerce were available to the public. In addition, the Chamber 


of Commerce endeavored, through study of land trasportation, especially 


freight, to secure fair rates and practices in order that the State of Boston 


might compete favorably with other parts of the country. The.Chamber 


of Commerce collected facts relating to governmental expenditures and 
supplied information to governmental agencies regarding those matters. 


Information of great variety was secured by the Chamber of Commerce 
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and made available to business and professional men concerning business 
and commerce. In addition, the Chamber furnished information and 
assistance to persons desiring to hold or attend conventions in Boston 

in order to make Boston attractive, interesting, and hospitable. These 
services were without charge. The Chamber published a monthly magazine 
about Boston and New England intended to promote better commerce and 
better industrial living and working conditions. Various forums and 
conventions open to the public were held for discussions of public interest, 
and the members of the Chamber associated in groups for the promotion 
of the main objectives of the Chamber by emphasizing problems of special 


interest to those groups. The Chamber was supported by dues of those 


members and by contributions of varius corporations and firms which 


constituted a sustaining fund. 

It was found by the Tax Board, whose determination was under 
review by the Court, that the Chamber's "dominant purpose is to promote 
business and trade and to foster good business practices and relations”. 

The Supreme Judicial Court, commenting upon this finding, said: 


"The general finding of the board that ‘the dominant 
purpose of the appellant is to foster and promote good 
business and commerce in Boston and New England' 
is not necessarily inconsistent with a motive of private 
profit. Many a frankly commercial venture might enter- 
tain a similar purpose which might in a sense dominate 
its activities, even though the vision of profit be not 
absent. * * **", 
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The Supreme Judicial Court of Massachusetts, affirming the Tax Board's 
decision that th Chamber was not entitled to exemption from taxation 
said, in its opinion: 


"* * *Although no doubt its work is highly 
commendable and of great public benefit, and 
although some of its activities, if they stood 
alone, might perhaps be regarded as charitable 
in the legal sense, others which may be of equal 
importance in the total effort cannot be so regarded. 
The endeavor to attract new industries to Boston, 
desirable as it is from Bostonian viewpoint, is not 
shown to be a charity under any definition of that 
word. The endeavor to place Boston in a favorable 
competitive position with respect to transportation 
rates and practices, even though such rates and 
practices are to be ‘fair,' has little of the charitable 
aspect. The promotion of 'The special trade, in- 
dustry, business, profession, or object in which 
* * * [certain of the members] are interested! is not 
shown to be a charitable purpose. Yet all these 
objects can fairly be included within the board's 
general finding that the 'dominant purpose’ of the 
appellant is 'to promote business and trade and 
to foster good business practices and relations." 


In Battelle Memorial Institute v. Dunn, 73 N.E. 2d 88, 148 


Ohio 53, the Supreme Court of Ohio denied exemption from taxation to 

an institute created "for the purpose of education in connection with, 

and the encouragement of creative and research work and the making 

of discoveries and inventions in connection with the metallurgy of coal, 
iron, steel, zinc and their allied industries". The Board of Tax Appeals, 
in its decision denying exemption to the Battelle Institute as a charitable 


organization, said: 
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"* * *'the institute in most of its activities is 
furnishing the results of research work to commercial 
industries for their private gain, many of which results 
were patented either in the name of the industry or the 
institute for the benefit of the industry'." 


In concluding that Battelle Institute was not used exclusively for charitable 


purposes, the Court said: 
‘Where the use of property is wholly for the pro- 

motion and advancement of learning, science and the 

useful arts generally, that use is deemed charitable; 

but where the use is essentially for the private and 

pecuniary advantage of a class, such as industrial 

organizations, the contrary is true." 

The District of Columbia Tax Court, in its opinion in the instant 
case, stated: 

~* * *if must be conceded that the petitioner was 

conceived, organized and exists to promote the 

commercial and business interests of the members 

of the Associated Fishing Tackle Manufactures, * * * 

and to increase their profits, * * *'’. 
By this finding the Tax Court, in effect, denied that the Sport Fishing 
Institute was in fact scientific. The activities of the Institute are not, 
in fact, scientific; they consist primarily in the obtaining of such informa- 
tion and in the promotion of such matters as will tend simply to increase 
the number of potential purchasers of fishing tackle equipment and, also, 
the opportunities available to the public to become potential purchasers 
of that equipment. Similar activities are conducted, as a matter of 
common knowledge, by numerous concerns throughout the nation in relation 


to the products manufactured and sold by them. 
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Recent decisions of this Court and of 
the Supreme Court of the United — 
States have rejected the contentions 
that organizations dominated by 
commercial motives may, never- 
theless, obtain financial support 


at public expense. 


In Better Business Bureau of Washington, D.C., Inc. v. 


United States, 79 U.S. App. D.C. 380, 140 F. 2d 14, the Court said; 


"The sole question involved in this appeal is 
whether Better Business Bureau of Washington, 
D.C., Inc., is exempt from social security taxes 
as a corporation organized and operated exclusively 
for educational or scientific purposes within the 
meaning of the Social Security Act. Better Business 
Bureau is a non-profit organization whose members 
are business and professional men. * * *. Its funds 
come exclusively from membership fees and contri- 
butions. * * **, 


This Court, in affirming the judgment of the lower Court denying ex- 
emption, stated: 


"* * *We believe this judgment should be affirmed. 
Educational programs like that of Better Business 
Bureau are often of great benefit to the community. 

But there is no doubt that at least one of the reasons 
they are carried on by businessmen is that the establish- 
ment of better buyer and seller relationship and the 
elimination of unethical practices are to the long run 
commercial profit of the business men who subscribe 

to them. Such educational campaigns are becoming 

part of the regular business activities of every industry. 
Trade associations and chambers of commerce, both 
local and national, carry them on for mixed commercial 
and benevolent motives. The difference between a 
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program of aduit education carried on by a university 
and one carried on by a business league cannot be 
expressed by abstract definition of the educational 
program of each. The subject matter of the two edu- 
cational programs may be the same. Nevertheless, 
there is a difference and it arises out d the under- 
lying commercial motive of a business league and 
the absence of commercial motive in a university." 
Emphasis supplied. 


The Supreme Court of the United States, in affirming the decision of 
this Court (326 U.S. 279, 280, 283, 90 L. Ed. 71, 66S. Ct. 114), 
stated: 


“Here our consideration is directed to the question 
of whether the petitioner, the Better Business Bureau 
of Washington, D.C., Inc., is exempt from social 
security taxes as a corporation organized and operated 
exclusively for scientific or educational purposes with- 
in the meaning of Section 811 (b)(8) of the Social Security 
Act. 


"From the stipulated statement of facts it appears 
that petitioner was organized in 1920 as a non-profit 
corporation under the laws of the District of Columbia. 
It has no shares of stock and no part of its earnings 
inures to the benefit of any private shareholder or 
individual. Its officers are elected annually from its 
membership; they have merely nominal duties and are 
paid no salary. Only the managing director and a small 
number of employees are paid. Membership is open to 
‘any person, firm, corporation or association interested 
in better business ethics’ as may be elected by the board 
of trustees and pay ‘voluntary subscriptions’ or dues." 


The Supreme Court went on to say: 


"In carrying out its charter provisions, petitioner 
divides its work roughly into five subdivisions: 
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(1) Prevention of fraud by informing and warning 
members and the general public of the plans and schemes 
of various types of swindlers. 


(2) Fighting fraud by bringing general and abstract 
fraudulent practices into the attention of the public. 


(3) Elevation of business standards by showing and 
convincing merchants that the application of 'the doctrine 
of caveat emptor is not good business' and by showing 
and convincing them that misleading advertising, extra- 
vagant claims and price comparisons are not good busi- 
ness. 


(4) Education of consumers to be intelligent buyers. 


(5) Cooperation with various governmental agencies 
interested in law enforcement. 


"Information which the petitioner compiles is avail- 
able to anyone without charge and is communicated to 
the members and the public by means of the radio, news- 
papers, bulletins, meetings and interviews. This infor- 
mation is also exchanged with the approximately eighty- 


five other Better Business Bureaus in the United States. 
* kK * 


* * * 


' "The commercial hue permeating petitioner's organi- 
zation is reflected in its corporate title and in the charter 
provisions dedicating petitioner to the promotion of the 
‘mutual welfare, protection and improvement of busi-: 
ness methods among merchants’ and others and to the 
securing of the 'educational and scientific advancements 
of business methods' so that merchants might 'success- 
fully and profitably conduct their business.' Petitioner's 
activities are largely animated by this commercial pur- 
pose. * * *". (Emphasis supplied. 


In Washington Chapter of American Institute of Banking v. District 


of Columbia, 92 U.S. App. D.C. 139, 203 F. 2d 68, the Chapter applied 
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to the District of Columbia for exemption from real estate taxes upon 
the ground that its real property was used for "educational purposes". 
This Cout, denying exemption, stated: 


"Exemptions from taxation are strictly construed 
against those claiming the exemption, even if the claimant 
is a charitable or educational institution, because such 
exemptions are in the nature of a renunciation of sover- 
eignty, and are at war with sound basic tax philosophy 
which requires a fair distribution of the burden of taxation." 


* 2 * 


"* * *The prime objective of Chapter is not the educa- 
tion or elevation of the public, or of some reasonable 
cross-section thereof, but its main, indeed its sole, pur- 
pose is, and since incorporation has been, the training 
of bank employees so as to render them more efficient 
and hence more valuable to the member banks of Associa- 
tion. The benefits to the District of Columbia, if any, 
are incidental and so inconsequential that it is utterly 
unrealistic to argue that Chapter relieves the state of a 
burden it might reasonably assume, or that it performs 
what might be regarded as an essentially public or quasi 
public function."’ (Emphasis supplied. ) 


Washington Chapter of American Institute of Banking, Better 


Business Bureau of Washington, D.C., and Sport Fishing Institute all 
have an identical and dominant purpose in that all three organizations 
were organized and exist to promote commercial and business interests 
of other organizations and to increase their profits, and only incidentally 
further the interests of the public in general. The reasons which caused 
denial of tax exemption to Washington Chapter of the American Institute 
of Banking and to the Better Business Bureau are entirely applicable to 


Sport Fishing Institute. 
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The District of Columbia Tax Court, in its opinion, held that the 
words of the exemption statute "not conducted for private gain" mean: 


"* * *profits of some kind from commercial activity, 
and that 'private gain' means the distribution of such profits 
to some individual or stockholder, or to some individual 
or corporation having a pecuniary interest in the corporation 
or institution earning the profits". (J.A. 12.) 


The Tax Court, both in its Findings of Fact and in its Opinion 
in this case, determined that Sport Fishing Institute was created and 
exists solely for the promotion of the commercial and business interests: 
of members of the Associated Fishing Tackle Manufacturers. As the 
Tax Court found in Finding of Fact 7: 


"7, The petitioner is controlled by the Associated 
Fishing Tackle Manufacturers and the members thereof. 
It is a subsidiary to that association. It exists and is con- 
ducted in the interest of that association and of the members 
thereof through the increase of the fish population and of 
the locale and opportunities for sport fishing.” (J.A. 4.) 


The Tax Court in its opinion, said: 


"% * *it must be conceded that petitioner was conceived, 
organized and exists to promote the commercial and busi- 
ness interests of the members of the Associated Fishing 
Tackle Manufacturers, hereinafter for convenience called 
the 'Association', and to increase their profits, * * *." 
(J.A. 7.) 


The Tax Court stated further: 

"* * *that the petitioner was organized and exists 
for the overall benefit and advantage of the Association." 
(J.A. 8.) 


On the subject of private gain, as those words are used in the 


394. 
District statute, the Tax Court, in its opinion said: 


%* * *While the petitioner has no stock and 
distributes no profits, - in fact earns no profits, it 
was organized and exists primarily for the financial 
and commercial benefit and advantage of a group of 
fishing tackle manufacturers, - indirect, it is true, 
but still real and substantial. * * *". (J.A. 10.) 


The word "gain” is defined in Webster's New International Dictionary 
of the English Language, Second Edition, Unabridged, as: 


"gain * * * advantage, or benefit; resources 
or advantage acquired; profit * * *. 

"3. Act of gaining something; * * *. 

"4, * * * 2 Any increase of value, whether 
from business transactions or mere advance in 
value or increase of capital; * * *. b Increase in 
resources or business advantages resulting from 
business transactions or dealings. * * *. 

"5. An increase in amount, magnitude, or 
degree * * *,' 


The word "commercial" is defined in that dictionary as follows: 


"commercial * * *2, Having financial profit 
as the primary aim; * * *"’, 


This Court, in District of Columbia v. Mt. Vernon Seminary, 


69 App.D.C. 251, 100 F. 2d 116, a case involving exemption from per- 
sonal property taxation in the District of Columbia, said: 
"It is the evident intention of the statute to exempt 
all institutions, educational in nature, which are not 
commercial in their purpose." 


Nevertheless, the District of Columbia Tax Court, in considering 


the Mt. Vernon Seminary case, and the expression of this Court relating to 
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commerciality of purpose concluded that, for tax exemption purposes, 
gain means gain to an individual stockholder who has a pecuniary interest 
in the corporation (J.A. 12). 

The United States Court of Appeals for the Second Circuit in 
Consumer-Farmer Milk Cooperative, Inc. v. Commissioner of Internal 
Revenue, 186 F. 2d 68, concluded that a cooperative non-stock corpora- 
tion formed according to its certificate of incorporation for "mutual 
help, not conducted for profit" was not entitled to exemption from excess 
profits tax under the Internal Revenue Code, which provided for the ex- 
emption from tax of "Civic leagues or organizations not organized for 
profit, but operated exclusively for the promotion of social welfare * * *," 
It was found by the Tax Court as a fact, that the cooperative was organized 
for a profit-making purpose competing with other milk distributors. The 
Court of Appeals, agreeing that a claim to exemption under the exemption 
provisions of Federal Statute is not barred merely because profit is 
derived from commercial operations, provided the ultimate destination 
of the profit is charitable, nevertheless concluded that rebates to pro- 
ducers and commercial members of the taxpayer could not be considered 
charitable contributions notwithstanding the contentions of the cooperative 
that distribution of such dividends to members would not mean the co- 
operative was organized for profit within the prohibition of the exempting 


statute. The Circuit Court of Appeals for the Second Circuit, said: 
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%* * *[The phrase ‘not organized for profit' 
is conjunctively linked with the phrase 'but operated 
exclusively for the promotion of social welfare.' J 
The necessary implication is that the organization's 
net income must be considered 'profit' within the pro- 
hibition of section 101(8) unless the income is devoted 
exclusively to promotion of social welfare. It is for 
this reason that a consideration of the taxpayer's dominant 
and controlling purpose is necessary. If that purpose, as 
in the present case, is primarily to benefit the taxpayer's 
membership economically, and only incidentally to further 
larger public welfare, then net income must be character- j 
ized as ‘profit’ for purposes of section 101(8)."" (Emphasis 


supplied. ; 
The opinion of the Court states further: { 


%* * *Through its officers the taxpayer has inter- 

ested itself in many aspects of the milk industry and has 
sought to improve that industry in ways recited in the Tax 
Court's opinion. Concededly it has been engaged ta some 
extent in promoting social welfare. But it has not been 
exclusively so engaged. Where only a small portion of the 
cooperative's net income is used for education or other 
public purposes, it is difficult to find sufficient public 
dedication to justify relief from taxation. To qualify for * 
exemption, profit derived from commercial activities must 
not only be incidental to the ultimate charitable purpose; it 
must also be devoted to that purpose. Laudable as some of 
the cooperative'’s purposes may be, the phrase ‘social wel- 
fare’ would be unrecognizably distorted if stretched to < 
include activities which result primarily in financial gain 
to individual members. It is not enough that a taxpayer's 

ties e industry; nor is it enough that the 
enterprise incidentally devotes its efforts to charitable 
purposes for which exemption would be allowed if not Ro 
combined with another substantial non-exempt purpose." 
(Emphasis supplied. ) 


It is to be noted in the Consumer-Farmer ‘Milk Cooperative, Inc., 


case that the cooperative was not barred from exemption simply because 
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it derived profits from commercial operations. Nevertheless, the co- 
operative was denied exemption for the reason that its operations were 
conducted not entirely for the promotion of social welfare, but for the 
promotion and advancement of members of the cooperative. The analogy 
between this case and the primary objectives of Sport Fishing Institute 
is demonstrated by the conclusions of the Tax Court both in its Findings 
of Fact and Opinion, that the Institute was organized and now exists 
primarily for financial and commercial benefits and advantages to a group 
of fishing tackle manufacturers (J.A. 8). 

This Court in White v. Central Dispensary and Emergency Hospital , 
69 App. D.C. 122, 99 F. 2d 355, 359, 360, has stated: 

"But even if it be a fact that the appellee is in- 

corporated as a charitable corporation and even if 

judicial notice could be taken that it is so incorporated, 

this would not conclude the question whether or not it is 

a charity. * * * If, therefore, the appellee in the instant 

case seeks to exonerate itself from liability by pleading 

as an affirmative defense that it is a charitable corpora- 

tion, the trial court will consider not merely its charter, 

but also any competent evidence offered in respect of the 


actualities of its operations." 


The Supreme Court of New Jersey in Dana College v. State Board 


of Tax Appeals, 14N.J. Mis. R. 308, 184 A. 412, 414, ruled that: 


"The fact of incorporation under the nonpecuniary 
act is not conclusive proof that the corporation is a 
charitable institution. The facts of each case determine 
the character of the corporation. * * *", 
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Whatever may be the purpose for which Sport Fishing Institute 
was incorporated, as stated in its certificate of incorporation, the fact 
remains that the operations of the Institute are directed in their entirety 
to the production of commercial benefits to the Associated Fishing Tackle 
Manufacturers. A commercial group conducting an extensive promotion 
of its products through advertisment does not, simply by the medium of 
advertising, obtain a profit. But it is undeniable - that advertising is 
designed and intended for the sole purpose of increasing the sale of 
products by the group conducting the advertisements. That activity 
is just as commercial as the direct sale of the merchandise produced 
by the advertising corporation. Sport Fishing Institute, in fact, promotes 
sales of products. The medium which it uses is not identical with the 
medium employed by commercial organizations in the sale of commercial 
products, but the Institute accomplishes in its way identical results. 
Sport Fishing Institute "advertises" to the public the advantages of engaging 
in sport fishing. It promotes sport fishing and related activities. In this 
way, it promotes the sale of the products manufactured by the Associated 
Fishing Tackle Manufacturers. It is a sophistry, based upon the un- 
disputed Findings of Fact of the Tax Court, to conclude that the activities 


of Sport Fishing Institute are not commercial. 


The Massachusetts Supreme Judicial Court in Boston Chamber of 


Commerce v. Assessors of Boston, 315 Mass. 712, 54 N.E. 2d 199, 





»- 


~ 99). 
152 A.L.R. 174, in denying exemption from taxation to the Boston Chamber 
of Commerce noted that the primary purposes of the Chamber were to 
promote the interest of the members of the Chamber which, in the ultimate 
sense, meant increased profits to trade and business organizations. As 
the Supreme Court of Massachusetts said in its opinion: 
"* * *The general finding of the board that ‘the 

dominant purpose of the appellant is to foster and 

promote good business and commerce in Boston and 

New England' is not necessarily inconsistent with a 

motive of private profit. Many a frankly commercial 

venture might entertain a similar purpose which might 

in a sense dominate its activities, even though the vision 

of profit be not absent. * * *"”, 
Yet, the Boston Chamber of Commerce neither manufactured nor sold 
commercial products. It was the equivalent of Sport Fishing Institute. 
The Chamber's activities, similar to that of the activities of the Institute, 
were directed to the ultimate end of the improvement of the general busi- 
ness of its members. The Chamber distributed no profits to its members 
for it had none. It published, as does the Institute, magazines which, in 
the case of the Chamber, were directed to the promotion of better commerce 
and better industrial living and working conditions. The variation here 
between the Institute and the Chamber in respect of publication is simply 
that the Institute publishes materials designed to promote sport fishing. 
All of the substantive facts, giving due regard to the difference in the 


activities of the Boston Chamber and Sport Fishing Institute, show that 
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the two organizations are, in fact, identical insofar as their primary 
objectives are concerned. The denial of exemption to the Chamber of 
Commerce, insofar as it related to the element of private profits and 
gain was based upon considerations applicable to Sport Fishing Institute. 
The difference between the decision of the Supreme Judicial Court of 
Massachusetts and the decision of the District of Columbia Tax Court is 
simply that the Supreme Judicial Court of Massachusetts predicated its 
decision upon the dominate purpose of the Chamber of Commerce and 

the ultimate results which flowed from the implementation of those 
purposes. The District of Columbia Tax Court, to the contrary, in 


exempting Sport Fishing Institute, ignored the basic elements involved 


in the claim of the Institute for tax exemption under District law. Similar 


questions were the basis for the denial of exemption from taxation to 
Battelle Memorial Institute v. Dunn, 73 N.E. 2d 88, 148 Ohio 53, where 
the Court, although finding that the dissemination of knowledge for the 
edification and improvement of mankind is regarded as a charitable 
object, nevertheless, concluded that the Institute was not entitled to 
exemption from taxation since, in practice, the Institute was operated 
in large measure as a business for the benefit and financial advantage 

of commercial enterprise. As the Court in that case said: 


"Where the use of property is wholly for the pro- 
motion and advancement of learning, science and the 
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useful arts generally, that use is deemed charitable; 
but where the use is essentially for the private and 
pecuniary advantage of a class, such as industrial 
organizations, the contrary is true."" (Emphasis 
supplied. ) 


The decision of the Supreme Court of South Carolina in Textile 
Hall Corporation v. Hill, supra, demonstrates the correctness of the 
proposition that where a corporation not organized for profit is, never- 
theless, in fact, designed and intended for the advancement of commercial 
enterprises, that corporation is not entitled to enon from taxation. 

CONCLUSION 

It is respectfully submitted that the decision of the District of 
Columbia Tax Court concerning an assessment of personal property taxes 
against respondent for the fiscal year ending June 30, 1957 was incorrect 


and should be reversed. 


CHESTER H. GRAY, 

Corporation Counsel, D.C., 

MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON, 

Assistant Corporation Counsel, D.C., 
ROBERT E. McCALLY, 

Assistant Corporation Counsel, D.C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,908 
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DISTRICT.OF COLUMBIA TAX COURT 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
MAR 25 1957 

SPORT FISHING INSTITUTE, ) 

Petitioner, 

vs. DOCKET NO. 1581 

DISTRICT OF COLUMBIA, 

Respondent. 

FINDINGS OF FACT AND OPINION 

7 The petitioner here protests a personal property tax on the 


ground that it is a scientific institution incorporated under laws of the 
District of Columbia and not operated for private gain; and, that therefore, 
its personal property is exempt from taxation under. Section 47-1208, 


District of Columbia Code, 1951 Edition. 


Findings of Fact 

1. The petitioner is a corporation organized on August 4, 1949, 
under Chapter 6 of Title 29, District of Columbia Code, 1940 Edition (now 
Chapter 6 of Title 9, D.C. Code, 1951 Edition). It has no capital stock 
and pays no dividends. 

2(a) The purposes and objects of the petitioner, as shown by its 
certificate of incorporation are the following: 

"The particular business and objects of said 
corporation shall be to restore and maintain the 
natural resources of the United States for the perpetual 


enjoyment of its citizens; to promote and assist in the 
conservation, development and wise utilization of our 
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national recreational fisheries resources; to advance 
and encourage the development and application of all 
branches of fishery research and management; to 
collect, evaluate and publish all information of value 
to advance fishery science and the sport of fishing; to 
assist existing educational institutions in the training 
of personnel in fisheries science and management; to 
encourage a wider participation in sport fishing through 
the distribution of information pertaining to the health 
and recreational value of such sport; to assist and 
encourage all cooperative efforts between all existing 
conservation organizations throughout the United States 
in the general promotion of sport fishing." 


(b) The purposes and objects of the petitioner, as shown in its 
constitution and by-laws are the following: 


(1) To promote and assist in the conservation, 
development, and wise utilization of our national 
recreational fisheries resources. 

"(2) To advance and encourage the development 
and application of all branches of fishery research and 
management, 

(3) To collect, evaluate, and publish all 
information of value to advance fishery science and 
the sport of fishing. =:... 

(4) To assist existing educational institutions 
in the training of personnel in fisheries science and 
management. 

"(5) To encourage a wider participation in 
sport fishing through the distribution of information 
pertaining to its health and recreational values, 

"(6) To assist and encourage cooperative effort 
among all existing conservation organizations. " 


3. The Associated Fishing Tackle Manufacturers is a trade 


association, its membership is comprised of the manufacturers of fishing 
tackle and other equipment used in fishing by sport fishermen; and as such 


are, and were at the date of the incorporation of the petitioner interested 
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in, and anxious to promote sport fishing and the resultant increase of the 
use of fishing tackle and other fishing equipment, andthe resultant 
increase of profits from the manufacture and sale thereof. To accomplish 
such advantage the Associated Fishing Tackle Manufacturers promoted 
and procured the incorporation of the petitioner, whose actual primary 
purpose was and still is to stimulate, procure, promote and encourage the 
increase of sport fishing and opportunities and locale of sport fishing by 
carrying on a program of education and information and of assistance 

and participation in the conservation of the supply of sport fish and the 
increase of the opportunity and locale of that sport by conservation of 
natural resources affecting sport fish. 

9 4(a) The memberships of the petitioner are of five classes: 
Voting, namely, annual contributors of $50. 00 or meres Associate, namely, 
annual contributors of $25.00 or more, but less than $50.00, Subscribing, 
namely, annual contributors of $10.00 or more, but less than $25, 00, 
Patron, namely, contributors of $1,000 at any one time; and Honorary. 

(b) The affairs of the petitioner are managed by a board of 
directors consisting of 16 members. The by-laws provide tmt the 
directors shall be elected by the Voting Members, each having one vote. 
The by-laws provide, however, that "not less than nine (9) shall be members 
of the Associated Fishing Tackle Manufacturers". In actual practice 12 


directors aré members of the Associated Fishing Tackle Manufacturers. 





ie: 


(c) The by-laws provide that the President of the petitioner 
"shall be a member of the Associated Fishing Tackle Manufacturers". This 
provision is carried out in actual practice. 

_(d) In respect of meetings the by-laws provide: 
"Two regular meetings of the Voting Members of 

the Institute shall be held each year. The Annual 

Meeting shall be held in Chicago, Illinois, in conjunction 

with the annual meeting of the Associated Fishing Tackle 

Manufacturers. A Semi-annual meeting shall be held in 

New York City, New York, in conjunction with the semi- 

annual meeting of the Associated Fishing Tackle 

Manufacturers. * * *" 
The foregoing provision is carried out in actual practice. 

5(a) There are 165 Voting Members of the petitioner. Of that 
number 125 are members of the Associated Fishing Tackle Manufacturers. 

(b) The average annual contribution from the 125 members of 
the Associated Fishing Tackle Manufacturers is about $440; and from the 
other 40 Voting Members. $245. 

6. The petitioner and the Associated Fishing Tackle Manufacturers 
have adjoining offices in the Bond Building, Washington, D.C. 
10 7. The petitioner is controlled by the Associated Fishing Tackle 
Manufacturers and the members thereof. It is a subsidiary to that 
association. It exists and is conducted in the interest of that association 


and of the members thereof through the increase of the fish population and 


of the locale and opportunities for sport fishing. 


SB 


8. To effectuate the purposes of its incorporation and existence 
the petitioner on July 1, 1956, and for some time prior thereto did, 
and still does carry on the activities: 

(a) Participation in, and the encouragement and promotion of 
research in the field of fish conservation and in conservation of natural 
resources relating to fish. 

(b) Education of government agencies, of government officials 
and other individuals in the field of fish conservation and in the 
conservation of natural resources. 

(c) Promotion of conservation, development and wise utilization 
of recreational fisheries resources, 


(d) The advancement and encouragement of fishery science and 


fishing, particularly the encouragement of, and education in the art of 


sport fishing. 

(e) Assistance to Federal, State and private agencies in their 
programs of fish conservation, and of increase in fish population, locale 
and opportunity of fishing. 

(f) Collect, evaluate, and publish information on fish 
conservation and management, on the matter of the increase of the fish 
population, on the advantages of sport fishing and on the increase of the 
locale and opportunity therefor, including the publication of a eorinneheneee 


monthly bulletin which it transmits to 13,000 persons and agencies, 
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a number of which are in the District of Columbia. 

(g) Promotion of legislation for the conservation of fish and 
natural resources related thereto. 

11 9. The petitioner carried on a part of its activities in the District 
of Columbia and performs services beneficial to the District of Columbia 
and its residents, including its promotion of the elimination of pollution 

of the Potomac River and the assistance to the Boy Scouts of America in 
the field of fish conservation and kindred matters. 

10(a) Upon evidence presented to the Internal Revenue Service, 
the petitioner on April 20, 1951 was exempt from Federal income 
taxation. 

(b) Upon evidence submitted to the Post Office Department the 
petitioner was on December 3, 1953, regarded as a non-profit educational 
organization. 

11. The Assessor assessed the petitioner a personal property 


tax for the fiscal year ending June 30, 1957 in the amount of $132, 14. 


Such tax was paid by the petitioner on November 20, 1956. 


12. This proceeding was filed on November 29, 1956. 


Opinion 
The petitioner here seeks exemption from personal property 


taxation by the District of Columbia, and refund of the amount of $132. 14 





ent 


of a personal property tax assessed against it for the fiscal year ending 
June 30, 1957. In taking that position the petitioner relies on that portion 
of Section 47-1208, District of Columbia Code, 1951 Edition, which 
provides that 
"The following personal property shall be 
exempt from taxation. 
"First. The personal property of all library, 

benevolent, charitable and scientific institutions 

incorporated under the laws of the United States or 

of the Districtt»f Columbia, and not conducted for 

private gain." 

The petitioner, without question, meets one of the requirements 
of the exempting provision, since it is incorpa ated under the laws 

(1) 
12 of the District of Columbia. It has no capital stock. 

While not as clear as the subject of incorporation, the matter of 
requirement as to character of the petitioner may be resolved in its favor. 
Although it must be conceded that the petitioner was conceived, organized 
and exists to promote the commercial and business interests of the members 


of the Associated Fishing Tackle Manufacturers, hereinafter for 


convenience called the "Association", and to increase their profits, its 


activities in effectuating such primary purposes are scientific. The program 


of the petitioner is succinctly set forth in a pamphlet published by it in the 
(2) 
language following: 


(1) Chapter 6 of Title 29, District of Columbia Code, 1951 Ed. 


(2) Bait Fish, Wholesale Dealers and Producers, Petitioner's Exhibit No. 5. 
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"The program of the Institute is based on three 

points * * * direct service * * * research * * * and 

education. It is the purpose of the Institute to promote 

conservation, development and wise utilization of 

national recreational fisheries resources; the advancement 

and encouragement of fishery science and fishing; 

assist state, federal and private agencies in the operation 

of their programs; collect, evaluate and publish 

information on fish management; award scholarships 

to attract competent personnel; and assist and encourage 

cooperative efforts with conservation organizations, " 

If there were no involvement or tie-in of the petitioner with the 

oad 

Association, described hereinafter more in detail, the Court would have 
to hold that the petitioner is a scientific institution incorporated under the 
laws of the District of Columbia and not operated for private gain, and 
therefore exempt from personal property taxation.. District of Columbia v. 
National Wildlife Federation, 93 U.S.. App.. D.C. 387, 214 F, 2d 217, 
82 W.L.R. 1085. The fact is, however, as indicated above, that the 
petitioner was organized and exists for the overall benefit and advantage 
of the Association. Complete control of the petitioner by the Association 
is effected by the means following: There are five classes of members, 
13 one only of which has any voice in the affairs of the petitioner, 
namely, Voting Members, which are the firms and individuals, if any, 
who contribute $50.00 or more each year to the maintenance of the 
petitioner. Incidentally there are no private individual voting members, 
nor is there any likelihood that there will be any who might contribute 


$50.00 or more. As to be expected out of the 165 voting members, 125 are 
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members of the Association. They each contribute an average of $440 
per annum. The 40 other voting members each contribute an average of 
$245 per annum, 


The most effective means of control by the Association are the 


provisions in the by-laws of the petitioner that of the 16 members of its 


Board of Directors 9 must be members of the Association, and that the 
President must be a member of the Association, Actually 12 of the 16 
members of the Board of Directors are members of the Association. The 
offices of both the petitioner and the Association are adjoining in the 
same office building in Washington, D. C.; and the by-laws require that the 
two semi-annual meetings of the petitioner be held in conjunction with the 
two semi-annual meetings of the Association. 
The facts just above stated require consideration of this 
language in the exempting provision, namely, "not conducted for private 
gain", and its meaning. Such inquiry is important, because since the 
petitioner is a District of Columbia scientific institution, it is entitled to 
exemption, if it can also be said to be "not conducted for private gain," 
because three requirements for exemption would then have been met. 
Generally speaking, a corporation not operated for private 
gain is one which does not have any capital stock, pays no dividends and 
distributes no profits (even if earned) to any member or individual. The 


amount of salaries paid to officers and employees is not considered 





-40.- 


“private gain". Here we have an unusual situation. While the 
14 petitioner has no stock and distributes no profits, - in fact earns 
no profits, it was organized and exists primarily for the financial and 
commercial benefit and advantage of a group of fishing tackle manufacturers, 
- indirect, it is true, but still real and substantial. The question which 
naturally presents itself is: does such relation to the Associated Fishing 
Tackle Manufacturers permit a holding that the petitioner is "not 
conducted for private gain" within the meaning of the exempting provision? 
In other words, was this the kind of situation that Congress had in mind 
when it enacted Section 47-1208 of the Code? 

The petitioner relies on District of Columbia v. National 
Wildlife Federation, supra. In that case, however, the taxpayer had no 
connection of any kind with a business group, as does the petitioner, nor 
did its activities benefit, either directly or indirectly any such group or 
the members thereof. The National Wildlife Federation was clearly not 
conducted for private ais Of SORESE» on the questions of quid pro quo 
the National Wildlife Federation case is helpful and does support the 
petitioner's contention. It also establishes the character of the petitioner 
as “scientific”. 


On the other hand, the respondent claims support of its contention 


of taxability from the decision of the Supreme Court in Better Business 


Bureau of Washington, D.C. v. United States, 326 U.S. 279, 66S.. Ct. 114, 
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90 L. Ed. 71. It must be observed, however, that the statute there 
involved required for exemption that the organization claiming exemption 
be organized and operated exclusively for scientific or educational 
purposes, which "plainly means" said Mr. Justice Murphy, "that the 
presence of a single non-educational purpose, if substantial in nature, 
will destroy the exemption regardless of the number or importance of 
truly educational purposes". Here we have no such severe restriction. 
15 The exempting clause does not require that the favored 
institutions be exclusively "library, benevolent, charitable and 
scientific". 


There is a definition of "private gain" in District of Columbia v. 


Mt.. Vernon Seminary, 69 App. D.C. 251, 253, 100 F. 2d 116, 118. 


Judge Miller in holding that the Seminary was exempt from personal 
property taxation under the same exempting provision as here being 
considered had this to say: 


"* ** * *, The term ‘private gain', as used in the 
statute, has reference only to gain realized by any 
individual or stockholder who has a pecuniary interest 
in the corporation, and not, as the appellant contends, 
to profits realized by the institution but turned back 
into the treasury or expended for permanent improve- 
ments. See Commonwealth v. Trustees Hamilton 
College, 125 Ky. ,.329, 101 S.W. 405. It is the 
evident intention of the statute to exempt all 
institutions educational in nature, which are not 
commercial in their purpose. " 


To arrive at a proper conclusion in this case is not free from 
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difficulty. It is neither black nor white, but a grayish hue, if the Court 
may indulge in metaphor; and its solution has given the Court some trouble. 
After considering the matter and the few decisions that there are on the 
particular subject, the Court is of the opinion the term "gain" in the 
statute implies profits of some kind from commercial or business activity, 
and that "private gain" means the distribution of such profits to some 
individual or stockholder, or to some individual or corporation having a 
pecuniary interest in the corporation or institution earning the profits. 

Of course, Judge Miller's statement in the Mt. Vernon Seminary 
case that "It is the evident intention of the statute to exempt all 
institutions, educational in nature, which are not commercial in their 
purpose” gives the Court some pause, and has compelled the Court to 
attempt to determine just what the distinguished jurist meant by the word 
"commercial", and whether such meaning includes the financial benefit 
and advantage afforded by the activities of the petitioner to the controlling 
| group of its members. The Court believes that the activities of the 
petitioner and the benefit and advantages accruing to its members is not 
included in the term "commercial" in the sense used by Judge Miller. 

16 It means, so it seems to the Court, a corporation or institution 
which earns profits and distributes them to stockholders or members. In 
other words, it contemplates direct pecuniary benefit and not the indirect 


advantage which flows to the manufacturers of fishing tackle from the 
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activities of the petitioner. Indeed, from Judge Miller's discussion of 
Trinidad v. Sagrada Order, 263 U.S. 578, 44S. Ct. 204, 68 L. Ed, 458, 
an organization or institution is not conducted for private gain, if ''no 
part of the net income of which inures to the benefit of any private 
stockholder or individual". 

The Court does not believe that the control of the petitioner by 
the Associated Fishing Tackle Manufacturers destroys its scientific 
character. The Court in arriving at such conclusion has not been 
influenced by the fact that the Commissioner of Internal Revenue ruled 
that the petitioner was exempt from Federal income taxation or that the 
Post Office Department held it to be ''a non-profit educational organization". 
Such determinations were based upon facts submitted to the particular 
agencies, and may have been different from those developed in this case, 
or may have been incorrect and the like; and are not binding upon this 
Court. 

For the reasons stated the Court holds that on July 1, 1956, 
the personal property of the petitioner was, and still is exempt from 
taxation in the District of Columbia; and that a personal property tax for 
the fiscal year ending June 30, 1957, in the amount of $132.14, was 
erroneously assessed and collected from the petitioner, and that the 
petitioner is entitled to a refund thereof, with interest thereon at the 


rate of 4 per centum per annum from November 20, 1956, to date of 
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payment of the refund. 
Decision will be entered for petitioner. 
/s/JoV. Morgan 2 


Jo. V. Morgan, 
Judge. 


17 FILED 
MAR 25 1957 


DECISION 

This proceeding came on to be heard upon the petition filed a 
herein; and upon consideration thereof, and of the evidence adduced | 
at the hearing on said petition, it is by the Court, this 25th day of 
March, 1957 

ADJUDGED AND DETERMINED, that on July 1, 1956, the 
personal property of the petitioner was, and still is exempt from taxation 
in the District of Columbia; and that a personal property tax for the 
fiscal year ending June 30, 1957, in the amount of $132.14, was 
erroneously assessed and collected from the petitioner, and that the < 
petitioner is entitled to a refund thereof, with interest thereon at the 
rate of 4 per centum per annum from November 20, 1956, to date of » 


payment of the refund. 


/s/ Jo V.. Morgan 
Jo. V. Morgan, 


Judge 
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6 FILED 
FEB 21 1957 
* * * 
STIPULATION 


It is hereby stipulated by and between counsel for petitioner and 
counsel for the respondent that petitioner occupies Suite 414, Bond 
Building, Washington, D.C.; that the following sign appears on the entrance 
to the offices of the Associated Fishing Tackle Manufacturers, Suite 430, 
Bond Building and has so-appeared prior to and throughout the period 
July 1, 1956 to date: 


"Leave messages at Room 414", 


* e a 
2K 3K * 
1 DOCKET 
DATE PROCEEDINGS MEMORANDUM 
1 
Nov. 29 Petition filed, Assessor, Corporation Personal Broperty 
Counsel and Attorney for Petitioner Tax 
served, 
1957 
Jan 2 Hearing set for Feb. 5, all parties notified. 


Feb 5 Hearing - Owen Malone for District. 





May 15 


iG. 


Brief for petitioner - Certificate of service. 
Stipulation. 

Brief for respondent - Certificate of service. 
Findings of Fact, Opinion & Decision, Assessor, 
Corporation Counsel & Attorney for petitioner 


served. 


Petition for Review filed by respondent - 
Copy mailed attorney for petitioner. 


Statement of Points and Designation of Record 
filed by respondent - Certificate of Service. 


Order for Delivery of Original Exhibits - 
Copy mailed attorney for petitioner - and 
Corporation Counsel. 


Petitioner's Counter Designation of Record 
on Review - Certificate of Service. 
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(i) 


QUESTIONS PRESENTED 


1. Did the District of Columbia Tax Court correctly find and 
hold that the Sport Fishing Institute was a scientific institution within 
the meaning of Section 47-1208, D. C. Code, 1951 relating to exemp- 
tion from personal property tax in the District of Columbia? 


2. Did the Tax Court correctly find and hold that the Sport 
Fishing Institute was not "conducted for private gain" within the 
meaning of Section 47-1208, D. C. Code, 1951? 
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v. 
SPORT FISHING INSTITUTE, 
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PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


BRIEF FOR RESPONDENT 


JURISDICTIONAL STATEMENT 


Respondent adopts petitioner's jurisdictional statement. 


STATEMENT OF THE CASE 


Respondent adopts petitioner's statement of the case with the 
following exceptions: 


The offices of Sport Fishing Institute and the Associated Fishing 
Tackle Manufacturers are in the Bond Building, Washington, D.C., 
but they do not adjoin each other and are located at suites 414 and 430 
respectively. | | 
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On page 3 of Statement of The Case, Petitioner alleges: 


"The incorporation of Sport Fishing Institute was procured and 
promoted by the Associated Fishing Tackle Manufacturers, a trade 
association. This trade association is interested in and anxious to 
promote sport fishing because of the increase in the use of fishing 
tackle and other related equipment. This brings about an increase 
in sales with a resultant increase in profit for the manufacturer of these 
items, namely the members of the Associated Fishing Tackle Manu- 
facturers (J. A. 2-3). 


The above statement is speculative and while the Associated 
Fishing Tackle Manufacturers might receive some benefit from the 
Sport Fishing Institute's program and efforts, it is incidental to the 


Institute's main purpose. 
On Page 5 of the Statement of Facts it is alleged: 


"The Institute exists and is conducted in the interests of the 


Manufacturers who comprise its membership". (J. A. 4) 


The Institute, in addition, receives private contributions for its 
Support and is conducted in the interest of the general public and not 
in the interests of the Associated Fishing Tackle Manufacturers. 


STATUTE INVOLVED 
The statutory provision involved is contained in Paragraph 10, 
Section 6 of the Act of July 1, 1902, 32 Stat. 620, ch. 1352 (Section 
47-1208, D.C. Code, 1951, Supp. V), the applicable portion of which 
is as follows: 


"The following personal property shall be exempt 
from taxation. 


"First. The personal property of all library, bene- 
volent, charitable, and scientific institutions incorporated 
under the laws of the United States or of the District of 
Columbia and not conducted for private gain." 





STATEMENT OF POINTS 


1. The District of Columbia Tax Court correctly found and 
held that the respondent "Sport Fishing Institute is a scientific 
institution" within the meaning of Section 47-1208, D. C. Code 1951, 
relating to exemption from personal property tax in the District of 


Columbia. 


2. The District of Columbia Tax Court correctly found and 
held that respondent, Sport Fishing Institute is ''not conducted for 
private gain" within the meaning of Section 47-1208, D.C. Code, 1951. 


SUMMARY OF ARGUMENT 


The argument submitted supports the contention of respondent 
and so found by the Tax Court that Sport Fishing Institute is a scientific 
institution that has met all the requirements of Section 47-1208 of the 
D.C. Code, 1951, Supp. V. and is entitled to exemption from taxation; 
that it is a scientific institution within the meaning of the statute relat- 


ing to exemption from personal property tax in the District of Columbia. 


ARGUMENT 
Respondent Is Entitled To Exemption Of Personal 
Property Tax As A Scientific Institution 
The Sport Fishing Institute is a scientific organization incorpora- 
ted under the laws of the District of Columbia and is not conducted for 


private gain. 


It is a non-profit, non-stock corporation organized on August 4, 
1949, under Title 29, chapter 6, 1940, D.C. Code. Its corporate pur- 
poses are stated to be (1) to promote and assist in the conservation, 
development and utilization of our national recreational fisheries resour- 
ces. (2) To advance and encourage the development and application of 





4 
all branches of fishery research and management. (3) To collect, 


evaluate and publish all information of value to advance fishery science 
and the sport of fishing. (4) To assist existing educational institutions 
in the training of personnel in fisheries science and management. (5) 
To encourage a wider participation in sport fishing through the distri- 
bution of information pertaining to its health and recreational values. 
(6) To assist and encourage cooperate effort between all existing con- 
servation organizations. In connection with the attainment of these 
purposes the by-laws of the corporation provide that it shall have power 
to do everything necessary or convenient to attain the objects and pur- 
poses herein set forth. 


Its charter declares it to be a non-profit organization. No 
dividends are paid to stockholders since there are no stockholders. 
On April 20, 1951, the Institute was granted a non-taxable status by 
the Collector of Internal Revenue under Section 101 (7), U.S. Treasury 
Code. On December 8, 1953, the Assistant Postmaster General, U.S. 
Post Office, informed the Institute that it has been regarded as a non- 
profit educational and scientific organization and authorized the In- 
stitute to mail under Section 34.65 (e) of the Postal Laws and Regula- 
tions. 


The Tax Court determined that respondent was a scientific 
institution within the meaning of the Code provision (J. A. 13). 


A "scientific institution” means an institution for the advance- 
ment or promotion of knowledge, which is the English rendering of 


"science, ™ 


The Sport Fishing Institute is a scientific and/or educational 
institution because like its corporate purposes, its activities are edu- 
cational and scientific in character. 


The Institute gives a number of research grants and graduate 
fellowships to stimulate needed fishery research and to assist in the 
training of fishery students. Such funds have been given to Cornell 
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University, Iowa State College, Long Beach State College, Maryland 
r Department of Research and Education, University of Massachusetts, 
University of Michigan, University of Minnesota, Montana State College, 
Northeast Missouri State Teachers College, Oklahoma Game and Fish 
Department, Southern Illinois University, Tulane University, and Utah 
State College. Other financial grants have been made to the Boy Scouts 
» of America and to the Izaak Walton League of America. 


At very frequent intervals the U.S. Department of Agriculture, 
U.S. Public Health Service, Fish and Wildlife Service of the Depart- 
ment of the Interior, refer inquiries or seek information from the 
= Institute relative to technical and scientific matters. 


Numerous lectures have been made in the District of Columbia 
by members of the professional staff of the Sport Fishing Institute. An 
important function of the Institute conservation program is its work 
with the youth of America. The Institute has cooperated very closely 
with the Boy Scouts of America including the District of Columbia, the 
he Izaak Walton League of America, and other centers of learning. 


Further endeavors of the Institute include: 


Fire prevention, soil conservation, maintenance of the highways, 
elimination of pollution in the Potomac River and elsewhere further 
demonstrate petitioner's interest in helping conserve the nation's 
resources as well as :serve an educational benefit to the public. It is 
obvious that the aims of the Institute are scientific in nature and serve 


ev ay: 


to educate the general public of the most important problem of fish 
bp conservation. The Federal and State governments have expended vast 
sums of money on this problem and have welcomed the aid and assis- 
tance of any organization such as Sport Fishing Institute. It goes with- 
out argument that fish conservation is of great importance to our 


national economy. 


97 
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The Institute is supported through gratuitous pledges of any 
individual, associations and business firms interested in the progress 


of scientific, research and development of fish conservation. 


The Institute's mailing list is not available to members and it 
does not advocate the purchase of fishing equipment from any member. 
If from the Institute's scientific activities an interest is created in 


fishing such a result is incidental to its primary purpose. 


The question as to whether certain fishing equipment manufactur- 
ers might receive a financial benefit from the sale of tackle or acces- 
sories to persons who have evinced an interest in fishing as result of 
the Institute’s program, in itself moat certainly would not change 
petitioners status as a scientific and educational organization which is 
entitled to the relief sought and sobound by the Tax Court. 


Defendant, on the tax day involved, was a scientific organization 
and not conducted for private gain. The assessor assessed respondent 
on a personal property tax for the fiscal year ending June 30, 1957 in 
the amount of $132.14. The tax was paid in full the second half being 
paid November 20, 1956. 


The many cases cited by Petitioner in an effort to support its 
contention that the Sport Fishing Institute should not be exempt from the 
Personal Property Tax are distinguishable from the instant case. 


In the case of National Rifle Association of America v. Young, 
77U.S. App. D.C. 390, 134 F.2d 524. The Corporation was formed 
for the improvement of its members in marksmanship, and to promote 
introduction of a system of rifle practice as part of military drill of 
National Guard and to provide a suitable range. It was organized under 


an act for incorporation of societies for social and recreative purposes. 


The corporation was not organized exclusively for religious, charitable, 
scientific, literary or educational purposes within the Unemployment 
Compensation Act exempting a corporation organized for such purposes 
from liability for unemployment contributions. 
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The functions of the National Rifle Association of America are 
totally different and inconsistent with those of the Sport Fishing 


Institute. 


Petitioner cites the case of Hazen v. National Rifle Association 
of America, Inc., 69 App. D.C. 339, 101 F.2d 432, and to which res- 


pondent now refers. 


In the above case Appellants filed a petition in the lower Court 
for a writ of mandamus to compel appellee to file with the Assessor 
of the District of Columbia returns for the fiscal years ending June 
30, 1935, to 1937, inclusive, of the personal property, tangible and 
intangible, owned and held by it in its private capacity or as a fiduciary, 
for purpose of assessment for taxation. D.C. Code 1929, Title 20 
33753-754. 


Appellee is a corporation organized under the laws of New York 
State and the question appears to be whether it was conducting business 
in the District of Columbia and should have filed the returns as re- 
quired by Statute. The Court held: 


"Appellee collects a minimum of approximately $240, 000 
to $250, 000 per year; expends most thereof each year in pay- 
ing salaries of officers and employees, and in other respects 
to further the purposes set forth in the charter and by-laws. 
Its officers control and manage personal property in the form 
of office inventories, furniture and equipment, cash on hand 
and subject to check, securities and savings which varies in 
amount from year to year and which in 1936 approximated 
$140,000. The handling, investment and reinvestment of 
these substantial funds, by what must be a considerable staff 
of officers, agents and employees in our view, clearly con- 
stitutes the carrying on of business in the District of Columbia 
within the meaning of the pertinent statute and the applicable 
decisions. 


"The Commissioners are specifically authorized to compel 
the filing of a sworn return by any person required by law to 
file such a return." 
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The facts in the above case are not controlling in the instant 
case. Sport Fishing Institute filed a Personal Property Tax return 
and claimed an exemption. Funds received by Sport Fishing Institute 
are not invested, but are actually used for scientific purposes, parti- 
cularly fish conservation and other educational and scientific purposes 


heretofore described. 


The case of Textile Hall Corporation v. Hill, 2158.C. 262, 
54 SE 2nd 809, cited by the Petitioner (P. 12) of its brief, is not 
apropos to the instant case. 


It appears that the corporation, originally a business corporation, 
was in 1923 reincorporated under the provisions of law relating to non- 
stock eleemosynary corporations, and its charter expressed the pur- 
poses of the corporation, among other things, the encouragement and 
development of spinning and weaving, the manufacture of machines and 
devices pertaining thereto; the knowledge and use of sanitary methods 
and appliances and the holding of meetings for the advancement of 
religion, literature, science and art; as well as the holding of exposi- 
tions for agricultural and mechanical products. It was specifically 
stated in the charter of the corporation that no part of net earnings 
should adhere to the benefit of any private stockholder or individual 
and that it was to be a civic league operated exclusively for the pro- 
motion of social welfare. It was observed by the Court in its opinion 
that the corporation was organized and operated primarily for the 


purpose of holding biannual expositions dealing with the textile industry 


and that the greater part of the income of the corporation came pri- 
marily from those expositions. The Supreme Court of South Carolina 
concluded that whether the objects of the corporation were deemed to be 
eleemosynary or commercial or industrial in character, "such objects 
were to be pursued through an association of persons that would operate 
the enterprise by owning and exploiting real estate to carry out its 
primary object of conducting expositions for the advancement of the 
interests of the textile industry, and that has been in fact the history of 
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the corporation. Such benefits as might be derived by the public from 
these activities, and from the rental of the corporate property for other 


purposes, must be deemed to be purely incidental." 


Sport Fishing Institute does not conduct expositions and it is most 
respectfully urged that the decision in the above case should not be held 


material in the consideration of the instant case. 


The case of Boston Chamber of Commerce v. Assessors of Boston, 
315 Mass 712, 54 N.E. 2nd 199, 152 ALR 174, cited by Petitioner on 
P 14 of its brief is definitely distinguishable from the case under con- 
sideration. 


The organization was formed and dedicated solely to promote 
business conditions in the community through devious methods of pro- 
motion rather than by methods charitable in nature. Petitioner set 
forth the objects of the corporation on P 15 of its brief and which we 
will repeat: 


"* * *'The objects of the new corporation shall be to 
promote the commerce, industry and public interests of 
Boston, and of New England; to promote and regulate a 
commercial exchange in the city of Boston; to acquire, 
preserve and disseminate business information; to ad- 
just controversies and misunderstandings; to establish 
and maintain uniformity in commercial usages; and to 
promote just and equitable principles of trade.'" 


It is most respectfully submitted that by no stretch of the imagi- 
nation is the above case comparable to the facts and evidence adduced 
before the Tax Court in the herein case. 


In Battelle Memorial Institute v. Dunn, 73 N.E. 2d 88, 148 Ohio 
53, cited on P 17 of Petitioner's Brief, the Supreme Court of Ohio 


denied exemption from taxation to an institute created "for the pur- 
pose of education in connection with, and the encouragement of 
creative and research work and the making of discoveries and inven- 
tions in connection with the metallurgy of coal, iron, steel, zinc and 
their allied industries". The Board of Tax Appeals, in its decision 
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denying exemption to the Battelle Institute as a charitable organization, 
said: 

"* * *'the institute in most of its activities is furnishing 

the results of research work to commercial industries 

for their private gain, many of which results were paten- 


ted either in the name of the industry or the institute for 
the benefit of the industry'." 


In concluding that Battelle Institute was not used exclusively for chari- 
table purposes, the Court said: 
"Where the use of property is wholly for the pro- 

motion and advancement of learning, science and the 

useful arts generally, that use is deemed charitable; 

but where the use is essentially for the private and 

pecuniary advantage of a class, such as industrial 

organizations, the contrary is true." 

Sport Fishing Institute does use its property and assets not only 
for the promotion and advancement of learning relative to fish conser- 
vation, but also for the many other purposes supported by the exhibits 
filed in this proceeding and which support respondent's contention that 
its endeavors are solely scientific and educational and which fact the 
TAX COURT so found. Sport Fishing Institute's functions are not for 
private or pecuniary gain of any one class, but are for the general 
public. 


Petitioner cites the case of Better Business Bureau of Washington 
v. U. S., 79 U.S. App. 380, 140 F.2d. 14. 


This Court in denying the exemption in substance held that the 
primary purpose of the "Bureau" was to advocate and promote com- 


mercial sales and which is not the fact in the herein case. Sport 


Fishing Institute's purposes are solely scientific and educational in 
nature. The information, data and exhibits that respondent distributes 
to its members and to the public in general is the result of highly 


specialized studies and research of men in that scientific field of work. 
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Consequently, the contention of Petitioner, that Sport Fishing Institute, 
like the Better Business Bureau of Washington, D.C., has an identical 
and dominant purpose to organize and exist for the purpose of promotion 
of commercial and business interests of other organizations and to in- 
crease their profits is erroneous and without justification. To assert 
that the Sport Fishing Institute's purpose is to promote a pecuniary 
interest to a class is a statement of speculation and not substantiated 

by one scintilla of evidence produced before the TAX COURT. Sucha 
conclusion by Petitioner emenates solely from the fact that the main 
financial support of Sport Fishing Institute is attributed to the donations 
from the members of the Association of Fishing Tackle Manufacturers. 
However, such support itself is logical and in the absence of any con- 
crete evidence that such financial support and control by the members 
of the Association is dedicated to their private gain should not defeat the 
status of Sport Fishing Institute as a scientific and educational organi- 


zation. 


Contrary to the conclusion reached by the TAX COURT and the 
contention of Petitioner that the Sport Fishing Institute "primarily 
exists and is conducted in the interest of the Association of Fishing 
and Tackle Manufacturers" and the members thereof, respondent main- 
tains that if the general public adheres to the Sport Fishing Institute's 
scientific programs relating to the elimination of pollution, preservation 
of fish and soil conservation, that the end result naturally will follow 
that sport fishing will be encouraged and no doubt increase, but which is 
only incidental to the primary and dedicated purposes which Sport Fish- 
ing Institute has dedicated itself. 


It must be conceded that our Government and States are spending 
enormous sums of money annually to educate the public in preservation 
of fish, elimination of pollution and soil conservation. It is doubtful 
that the Petitioner will contend that such Government and State agencies 
are dedicated to promote private gain to the Association of Fishing 
Tackle Manufacturers. 
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The TAX COURT correctly stated the test to determine whether 
an organization is conducted for private gain (J. A. 11-12) means gain 
to an individual stockholder who has a precuniary interest in the cor- 


poration. 


The case of Consumer-Farmer Milk Cooperative v. Commissioner 


of Internal Revenue, 186 F.2d 68 cited on P25 of Petitioner's brief is 
not analogous. In that case the Court found that rebates to the pro- 
ducers and commercial members of the taxpayer could not be considered 
charitable contributions and that the purpose of the organization was to 
benefit the taxpayer membership economically and only incidental to 

the interest of the public welfare. Such a conclusion does not appear 

in the instant case. 


As previously stated, Sport Fishing Institute is dedicated pri- 
marily to educate the public as a whole in the preservation of fish, 
elimination of water pollution and soil conservation and if sport fishing 
is enhanced as a result thereof, it is merely a derivative that has 
emenated from a general program to benefit the public. The record 
will support the conclusion that the Sport Fishing Institute does not 
promote sport fishing as its primary purpose, nor is it used as an 
advertising media for the purpose of increasing the sale of the products 
of the members of Associated Fishing Tackle Manufacturers. 


In accord with the TAX COURT'S findings, as set out in (J. A. 11- 
12-13), the Sport Fishing Institute is scientific in nature and not con- 
ducted for private gain. It, therefore, meets the requirements of the 
statute to grant it the Personal Property Exemption’ and which is as 
follows: 


The statutory provision involved is contained in Paragraph 10, 
Section 6 of the Act of July 1, 1902, 32 Stat. 620, ch. 1352 (Section 
47-1208, D.C. Code, 1951, Supp. V), the applicable portion of which 
is as follows: | 
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"The following personal property shall be exempt 
from taxation. 


"First. The personal property of all library, 
benevolent, charitable, and scientific institutions 
incorporated under the laws of the United States or 
of the District of Columbia and not conducted for 
private gain." 
Strict,interpretation of the above statute should be given. It is 
Respondent's contention that it has met all statutory requirements, 


The language of the above statute contains no ambiguity which 
should not be varied or which requires no excuse for administrative 
or judicial legislation, citing: 


Brotherhood of Locomotive Firemen and Enginemen v. 
LC.C. 70 App., D.C. 318: 


Hilton v. Sullivan, 334 U.S. 323 


One of the frequent devices for avoiding statutory language is to 
resurrect the canon of strict construction employed to resolve tax 
exemption ambiguities and use it to defect unequivocal legislative intent. 
This has been expressly forbidden by this Court in District of Columbia 
v. Mt. Vernon Seminary, 100 F.2d 116, which said in addressing it- 
self to the exact point ( P. 119-120): 

"_,..There is no qualification, expressed or implied, 

in the statute favoring institutions which cater to all classes 

of persons or solely to residents of the District of Columbia. 

While tax exemption statutes should be strictly construed, 

that principle does not justify the interpolation of such quali- 

fications into a statute, clear in its meaning, for the purpose 

of defeating the privilege granted." 

The principle which forbids reading into statutory language addi- 
tional provisor and exceptions by fiat has been recognized by this 
Court in District of Columbia v. Catholic Education Press, Inc., 199 
F.2d 176. This Court said: (p. 177) 
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"If the Catholic Education Press is a scientific 
institution, if it is incorporated in the District of 
Columbia, and if it is not conducted for private gain, 
it meets the three requirements for exemption from 


personal property taxation which are enumerated in 

the statute". 

In closing argument on behalf of Sport Fishing Institute we refer 
to the "Findings of Fact and Opinion" of the District of Columbia Tax 
Court and which is set forth in the "Joint Appendix" and we quote cer- 
tain excerpts from the Opinion (J. A. 10): 


The petitioner relies on District of Columbia v. National Wildlife 
Federation, supra. In that case, however, the taxpayer had no connec- 
tion of any kind with a business group, as does the petitioner, nor did its 
activities benefit, either directly or indirectly any such group or the 
members thereof. The National Wildlife Federation was clearly not 
conducted for private gain. Of course, on the questions of quid pro quo 
the National Wildlife Federation case is helpful and does support the 
petitioner's contention. It also establishes the character of the peti- 
tioner as "scientific". 


On the other hand, the respondent claims support of its contention 
of taxability from the decision of the Supreme Court in Better Business 
Bureau of Washington, D.C. v. United States, 326 U.S. 279, 66S. Ct. 
114, 90 L. Ed.71. It must be observed, however, that the statute there 
involved required for exemption that the organization claiming exempt- 
ion be organized and operated exclusively for scientific or educational 
purposes, which "plainly means" said Mr. Justice Murphy, "That the . 
presence of a single non-educational purpose, if substantial in nature, 
will destroy the exemption regardless of the number or importance of 


truly educational purposes". Here we have no such severe restriction. 


The exempting clause does not require that the favored insti- 
tutions be exclusively "library, benevolent, charitable and scientific". 


 f& 


¢ 
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There is a definition of "private gain" in District of Columbia v. 
Mt. Vernon Seminary, 69 App. D.C. 251, 153, 100 F.2d 116,118. 
Judge Miller in holding that the Seminary was exempt from personal 
property taxation under the same exempting provision as here being 
considered had this to say: 


"xkkk* The term 'private gain’, as used in the statute, 
has reference only to gain realized by any individual or stock- 
holder, who has a pecuniary interest in the corporation, and 
not, as the appellant contends, to profits realized by the insti- 
tution but turned back into the treasury or expended for the 
permanent improvements. See Commonwealth v. Trustees 
Hamilton College, 125 Ky. 329, 101 S.W. 405. It is the 
evident intention of the statute to exempt all institutions 
educational in nature, which are not commercial in their 
purpose." 


To arrive at a proper conclusion in this case is not free from 
activities of the petitioner. Indeed, from Judge Miller's discussion of 
Trinidad v. Sagrada Order, 263 U.S. 578, 44 S.Ct. 204, 68 L. Ed. 458, 
an organization or institution is not conducted for private gain, if "no 
part of the net income of which inures to the benefit of any private 
stockholder or individual". 


In the Tax Court's opinion (J. A. 11-12) the following appears: 


The Court does not believe that the control of the petitioner 
by the Associated Fishing Tackle Manufacturers destroys its 
scientific character. The Court in arriving at such conclusion 
has not been influenced by the fact that the Commissioner of 
Internal Revenue ruled that the petitioner was exempt from 
Federal income taxation or that the Post Office Department 
held it to be "a non-profit educational organization". Such 
determinations were based upon facts submitted to the parti- 
cular agencies, and may have been different from those de- 
veloped in this case, or may have been incorrect and the 
like; and are not binding upon this Court. 


For the reasons stated the Court holds that on July 1, 
1956, the personal property of the petitioner was, and still 
is exempt from taxation in the District of Columbia; and 
that a personal property tax for the fiscal year ending 
June 30,1957, in the amount of $132.14, was erroneously 
assessed and collected from the petitioner, and that the 
petitioner is entitled to a refund thereof, with interest 
thereon at the rate of 4 per centum per annum from 
November 20, 1956, to date of payment of the refund. 
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"Decision will be entered for Petitioner. 


/s/ Jo V. Morgan 
o V. Morgan, 


Judge 
Filed: Mar. 25, 1957" 


CONCLUSION 


It is respectfully submitted that the decision of the District of 
Columbia TAX COURT concerning an assessment of personal property 
taxes against the Sport Fishing Institute, Respondent herein, for the 
fiscal year ending June 30, 1957, was correct and should be affirmed. 


MARTIN MARTINO 
Tower Building 
Washington, D. C. 

P. BATEMAN ENNIS 


Shoreham Building 
Washington, D. C. 


Attorneys for Respondent 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,908 


DISTRICT OF COLUMBIA , 
Petitioner 


Vv. 


SPORT FISHING INSTITUTE, 
Respondent 


PETITION FOR REVIEW OF A DECISION OF THE 
DISTRICT OF COLUMBIA TAX COURT 


PETITION FOR REHEARING 


The respondent, by its attorneys of record, petition the Court to 
grant a rehearing in the above-entitled cause and request that the en- 
tire court review the herein petition, and upon rehearing and further 
consideration hereof that the judgment entered herein on February 6, 
1958, be reversed and entered in favor of respondent, and for grounds 
of this petition states as follows: 


1. That the decision of this Court in the herein case is contrary 
to that of the case of District of Columbia v. Mt. Vernon Seminary, 
69 App. D.C. 251, 100 F. 2d 116, decided October 10, 1938. 


2. The court should have considered whether respondent is a 
scientific institution. 





Clancy Las? fami, caea\ oak a foley (oad Cals ca. Tah Jaaes Jaws Da, Saad faa) Jae 





r= 


2 
ARGUMENT 


In the case of District of Columbia v. Mt. Vernon Seminary, 
69 App. D. C. 251, 100 F. 2d 116, this court found: 


"The important fact is that the appellee cor- 
poration was formed and now exists under the 
law of the District of Columbia. This law 


provides that: "Such corporation shall hold 
the property of the institution solely for the 
purposes of education and not for the benefit 


of themselves or of any contributor to the 
endowment thereof."" * 


"Moreover, it is conceded by appellant that 
since its incorporation under the law of the 
District there has been no distribution of 


profits by appellee to any individual." 
"Because none of its income can inure to 


the benefit of any private shareholder or 
individual, appellee has been granted exemp- 


tion from Federal income taxes. For the 
same reason we conclude that neither is 
appellee a corporation conducted for private 
gain, within the meaning of Sections 713 
and 755, Title 20, D.C. Code 1929. Hence, 
it is not subject to the payment of taxes on 
its real and personal property. The term 


“private gain" as used in the statute, has 
reference only to a gain realized by any in- 
dividual or stockholder who has a pecuniary 
interest in the corporation and not, as appel- 
lant contends, to profits realized by the in- 
stitution but turned back into the treasury 

or expended for permanent improvements." 


It is conceded in the instant case, and we quote from this court's 
opinion, that: 


"The Tax Court found that the Institute 'is 
controlled by the Associated Fishing Tackle 
Manufacturers and the members thereof. It 
is a subsidiary to that association. It exists 
and is conducted in the interest of that asso- 
ciation and of the members thereof through 
the increase of the fish population and of the 
locale and opportunities for sport fishing.' 


* All emphasis supplied, 
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In its opinion the court said: ‘While the petitioner 
has no stock and distributes no profits, — in fact 
earns no profits, it was organized and exists pri- 
marily for the financial and commercial benefit 
and advantage of a group of fishing tackle manu- 
facturers, — indirect, it is true, but still real 
and substantial.' 


It is the evident intention that within the meaning of Sections 713 
and 755, Title 20, D.C. Code 195, that the evident intention of the 
statute is to exempt all institutions educational in nature which are not 


commercial in their purpose. 


It also must be conceded that the tax-court found as a fact that 
the purposes and objects of respondent were: 


'(1) To promote and assist in the conserva- 
tion, development, and wise utilization of our 
national recreational fisheries resources. 


(2) To advance and encourage the develop- 
ment and application of all branches of fishery 
research and management. 


'(3) To collect, evaluate, and publish all 
information of value to advance fishery science 
and the sport of fishing. 


'(4) To assist existing educational institu- 
tions in the training of personnel in fisheries 
science and management. 


'(5) To encourage a wider participation in 
sport fishing through the distribution of informa- 
tion pertaining to its health and recreational 
values. 


'"(6) To assist and encourage cooperative 
effort among all existing conservation organiza- 
tions." 


Similar to the relief granted the Mt. Vernon Seminary the Tax 
Court further found among other things in the instant case that: 

Upon evidence presented to the Internal Revenue Service, the 
petitioner on April 20, 1951 was exempt from Federal income taxation. 

Upon evidence submitted to the Post Office Department the peti- 
tioner was on December 3, 1953, regarded as a non-profit educa- 
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tional organization. 


In the Mt. Vernon Seminary case this Court, in discussing the 


terms "profit" or "gain" instead of "private gain," concluded that 
"Congress has recognized the fundamental difference between income 
earned by an educational institution which is diverted into private use, 
and similar income which is dedicated to the continued improvement of 
the institution. The latter is a highly desirable use from the public 
point of view and equally worthy of tax exemption as the property out 
of which the income was produced. 

The record in the instant case supports the conclusion that 
Sport Fishing Institute was conducted in the interest of the general 
public and as a result of the Institute's efforts certain Fishing Tackle 
manufacturers may have received some benefit indirectly. Such bene- 
fits could well flow to the commercial interests of the incorporators 
of such an institution as the "Ford Foundation" but they would certainly 
be coincidental to the primary purpose of the institution, and we re- 
spectfully urge that such is the fact in the instant case. There has been 
no distribution of profits by respondent to any individual. 


It is difficult to understand how the term "private gain" as used 
in the statute could refer to an individual or a stockholder who has a 
pecuniary interest in a fishing tackle company which is a member of 
the Sport Fishing Institute. The educational and scientific purposes of 
respondent in this Court's opinion appear to have been lost by virtue 
of the fact that a group of fishing tackle manufacturers organized and 
conceived the respondent corporation, whose membership includes 
hundreds of individuals who have contributed to the support of the 
respondent to further its many public services. 


We contend that the decision of this Court in the Mt. Vernon 
Seminary case lends weight to the facts presented on behalf of respon- 
dent which definitely show the institute to be a scientific institution 
and one that is not conducted for private gain. 
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We feel the court was in error in not considering whether respon- 
dent is a scientific institution and we quote from the opinion: 
"We need not consider whether the Institute 
is a 'scientific institution.’ Since it ‘exists pri- 
_ marily for the financial and commercial benefit' 
of a private group, it seems to us that the Tax 
Court was clearly wrong in concluding that it is 
"not conducted for private gain'." 
The record in this case does not support the conclusion that the 
Sport Fishing Institute exists for the benefit of a private group but on 
the contrary shows its existence is for the benefit of the general public 


and its efforts are of a scientific nature. 


Wherefore, it is most respectfully urged that the herein petition 
be considered by the entire Court and that a rehearing be granted with 
oral argument and upon conclusion the Court reverse the judgment 
entered February 6, 1958 and the same be entered in favor of respon- 
dent. 


Martin Martino 
Tower Building 
Washington, D. C. 


P. Bateman Ennis 
Shoreham Building 
Washington, D. C. 


Attorneys for Respondent 


CERTIFICATE 
Counsel for respondent state that the above petition for rehearing 


is presented in good faith and not for delay. 


Martin Martino 





P. Bateman Ennis 





